and supposedly rational machinery of impartial grievance arbitration. 1 ' At the same time, the Supreme Court's holding in New Negro Alliance v. Sanitary Grocery Co.1 2 would appear to give economic pressure against racial discrimination in employment at least equal standing with the ordinary labor-management dispute. The Court, holding that picketing to force the employment of blacks was a "labor dispute" within the Norris-LaGuardia Act (and thus could not be enjoined in a federal court), 3 stated:
The desire for fair and equitable conditions of employment on the part of persons of any race, color, or persuasion, and the removal of discriminations against them by reason of their race or religious beliefs is quite as important to those concerned as fairness and equity in terms and conditions of employment can be to trade or craft unions or any form of labor organization or association. Race discrimination by an employer may reasonably be deemed more unfair and less excusable than discrimination against workers on the ground of union affiliation. There is no justification in the apparent purposes or the expressed terms of the [NorrisLaGuardia] Act for limiting its definition of labor disputes and cases arising therefrom by excluding those which arise with respect to discrimination in terms and the conditions of employmlent based upon differences of race or color. 14 The passage of a federal fair employment practices statute in opposition to racial discrimination (Title VII of the Civil Rights Act of 1964),'5 may be seen as supporting self-help measures. 10 At the same 11. Final adjustment by a method agreed upon by the parties is hereby declared to be the desirable method for settlement of grievance disputes arising over the application of interpretation of an existing collective-bargaining agreement. The [Federal Mediation and Conciliation] Service is directed to make its conciliation and mediation services available in the settlement of such grievance disputes only as a last resort and in exceptional cases. 29 U.S.C. § 173(d) (1964) .
12. 503 U.S. 552 (1938). 16. The constitutional avenues for self-help measures to be used by the dvil rights movement in pursuit of such goals as desegregation of public education is treated in H. KALv-N, TUE NwRo AND= TE Fnsr AmEnat.r (1966).
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Vol. 79: 46, 1969 time, the statute's broad prohibitive language and the availability of statutory machinery to implement these prohibitions would appear to make such measures unnecessary. In fact, however, statutory sanctions provided by the act have proven ineffective. The Equal Employment Opportunity Commission, which administers the statute, 17 is not afforded cease and desist powers,' 8 and the individual usually must vindicate his rights through burdensome and expensive court action. The Commission must depend on a conciliation process which has proven fairly unsuccessful to date. Suits to enforce the union's duty of fair representation, which can be brought before the NLRB and the courts, and the various remedies created by the NLRB in response, have proven similarly ineffective.' 9 Leaving aside the policy conflicts which Title VII may create, it is clear that its passage reflects a general distrust of arbitration and the bargaining table insofar as the handling of racial discrimination grievances is concerned. In view of this distrust and the proliferation of wildcat strikes and picketing, the question arises as to whether special machinery is needed to cope with the racial grievance; i.e., whether in terms of labor policy there are "separate" answers for the troublesome problems of minority action to combat racial discrimination. This article attempts to explore the problems which arise because of racial discrimination in employment, in the context of Title VII as well as other civil rights legislation, the National Labor Relations Act, and the first amendment.
I. Arbitration
The National Labor Relations Act of 193520 codified the principles on which modem labor relations are based. Congress there established the doctrine that a union which possesses a majority status in an appropriate unit of workers 21 is entitled to be the exclusive bargaining representative for all employees in that unit.2 The Supreme Court, in its landmark Steelworker Trilogy,2 later interpreted Section 10124 -which had been passed as part of the 1947 Taft-Hartley amendments-as manifesting a Congressional preference for the use of voluntary grievance arbitration in exchange for the commitment of labor to refrain from striking for the duration of a labor contract. 2 5 The exclusive bargaining agent concept has been tempered somewhat by the statutory proviso that "any individual, employee or group of employees [has] the right at any time to present grievances to the employer and to have such grievances adjusted." 20 In such cases, the bargaining agent must be given the option of being present during adjustment negotiations and adjustments must not be inconsistent with the labor contract.
In the face of these qualifications, the Supreme Court has held that employer negotiations with individual employees is "subversive of the mode of collective bargaining which the statute has ordained
. "27' Consequently, the unions have exercised a near plenary power in determining whether an employee's grievance should be processed through arbitration. 28 The Court has been motivated here not only by what it considers to be the proper application of exclusivity to labor arbitration, but also by a desire not to disturb a system which it regards as a workable substitute for industrial strife. 
29 U.S.C. § 159(a) (1964).
27. Medo Photo Supply Corp. v. NLRB, 221 US. 678, 6S4 (1944) . Accord, J. I. Cas Co. v. NLRB, 321 US. 332 (1944) .
28. Vaca v. Sipes, 386 US. 171 (1967) .
29.
See notes 18 and 19 supra.
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Yet the Court's veneration for the arbitration process has its limits.
Although, generally speaking, employees must exhaust contractual grievance procedures before bringing a contract action, 0 the Court held in Glover v. St. that dissident workers alleging racial discrimination in promotion could proceed directly into court even though their complaint alleged a contract violation as well as discrimination. Glover cannot be read to say unequivocally that certain kinds of racial discrimination grievances are exempt from the exhaustion requirements: 32 the facts presented to the Court included allegations that the union and company had been extremely hostile to the black plaintiffs and their grievances. Moreover, the Court stressed the fact that the plaintiffs had "called upon" the union to take action in regard to their grievance, thus attempting to despite his failure to secure relief through the contractual remedial procedures. An obvious situation in which the employee should not be limited to the exclusive remedial procedures established by the contract occurs when the conduct of the employer amounts to a repudiation of those contractual procedures .... We think that another situation when the employee may seek judicial enforcement of his contractual rights arises if, as is true here, the union has sole power under the contract to invoke the higher stages of the grievance procedure, and if, as is alleged here, the employee-plaintiff has been prevented from exhausting his contractual remedies by the union's wrongful refusal to process the grievance. It is true that the employer in such a situation may have done nothing to prevent exhaustion of the exclusive contractual remedies to which he agreed in the collective bargaining agree. ment. But the employer has committed a wrongful discharge in breach of that agreement [in a Vaca-type case), a breach which could be remedied through the grievance process to the employee-plaintiff's benefit were it not for the union's breach of its statutory duty of fair representation to the employee. To leave the employee remediless in such circumstances would in our opinion, be a great injustice. 
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Black Power in the Unions exhaust their contractual remedies. 3 3 Since the Glover exception to the exhaustion requirement is based on the Court's conclusion that the black workers' efforts to employ the union-management procedures would be "wholly futile," one wonders whether a good many racial discrimination grievances can be distinguished from non-racial grievances for which the contract procedures were created. This speculation, if valid-and the typicality of the Glover fact situation would argue for such validity-, implies that normal arbitration procedures are not adequate fairly to handle grievances involving charges with elements of racial discrimination.
Elsewhere, I have argued that normal arbitration procedures, which have proven effective in solving many types of grievances and avoiding labor strife, suffer from certain institutional shortcomings that render them totally incapable of dealing with the racial problems that beset the labor movement today. 34 A brief restatement of those conclusions should provide insights into the institutional framework in which the wildcat strikes and picketing by racial minorities will be discussed below.
One difficulty with submitting racial discrimination grievances to arbitration is that the union and employer, who select the arbitrator, are quite often both alleged to have participated in the discrimination. While impartial arbitration has an integrity which makes it superior to devices such as labor-management committees, it is difficult to ignore its responsiveness to the parties to the agreement under which the arbitration takes place. Black workers and their allies have no standing to intervene in the arbitration proceeding, 3 5 and, moreover, it is labor and management-not rebellious minority employees-who will decide whether the arbitrator is selected to arbitrate in the future. This is not to cast ethical aspersions on arbitrators, but only to highlight 33. The Court pointed out that in previous cases the exhaustion rule was relaxed to the extent that the employee need only have attempted to exhaust the available remedies and been prevented from doing so by the union. This responsiveness of the arbitrator to the labor-management team precludes the formulation of "affirmative action" remedies for black workers. Even where a contract contains a no-discrimination clause,3 7 as well as a separability provision which provides that an illegal clause does not taint the remainder of the contract, 8s it is doubtful that an effective remedy can be formed which does not controvert some expectation of the parties. 3 9 Arbitrators are also reluctant to rely on public laws such as Title VII in issuing awards since they have no particular competence in this realm. 40 Indeed, the Supreme Court's requirement that the arbitrator maintain a measure of fidelity to the contract terms 41 gives legal justification to this rationale. Even in those instances where there is a clear conflict between civil rights legislation and the privately negotiated contract, 42 the existing arbitration system does not impel opti- The National Labor Relations Act prohibits employer retaliation in the form of discharge and discipline against workers who protest through the walkout what they regard to be poor working conditions. But when unions negotiate a collective agreement which prohibits such protests through, for example, a no-strike clause, 40 the walkout becomes unprotected and the worker is exposed to the above-noted penalties. The Supreme Court has limited the ability of employers to discipline workers even where no-strike clauses exist. In Mastro Plastics v. NLRB, 47 the Court held that a no-strike clause could not be read to prohibit a strike which was called in response to unfair labor practices by the employer. 48 The Afastro Plastics opinion noted that 43. Of course, there are situations such as discharge cases where the union, albeit prompted to process the grievance due to fear of a duty of fair representation suit by the worker, moves for reinstatement vigorously and where the arbitrator, operating under a "just cause" provision in the agreement, can comfortably insert Title AMI substantive law notions into the general language of the clauses. Here, some of the assumptions noted above have less validity but the skepticism about no-discrimination clauses expressed by Judge Wright has general applicability. one can find "that such a clause meant little if a company would not also work to correct individual grievances." United Packing House v. NLRB, 70 LRIRM 2489, 2492 n.10 (D.C. Cir. 1969).
44. The implications within the realm of arbitration lead inevitably to the conclusion that, absent even more drastic change in public institutions, workers alleging racial discrimination by both union and management should be permitted trilateral arbitration procedures in order to reflect the actual character of the conflict. Sec Gould, supra note 34, at 46-52. Employees shall have the right to selforganization form, join, or assist labor organizations, to bargain collectively the representatives of their own choosing, and to engage in other concerted activities for the purpose of collective bargaining or other mutual aid or protection, and shall have the right to refrain from any or all such activities except to the extent that such right may be affected by an agreement requiring membership in a labor organization as a condition of employment as authorized in section 8(a) (3) Even without the presence of a labor contract or a no-strike clause, where a union is on the scene as the exclusive representative, some strikes, called without union authorization, are unprotected within the meaning of the Act. In NLRB v. Draper Corp., 5 1 the Fourth Circuit stated the proposition in its boldest terms. Emphasizing the concept of exclusivity and the disruption which unauthorized stoppages can cause in interstate commerce, the court stated:
Even though the majority of the employees in an industry may have selected their bargaining agent and the agent may have been recognized by the employer, there can be no effective bargaining if small groups of employees are at liberty to ignore the bargaining agency thus set up, take particular matters into their own hands and deal independently with the employer. The whole purpose of the act is to give to the employees as a whole, through action of a majority, the right to bargain with the employer with respect to such matters as wages, hours and conditions of work....
The employees must act through the voice of the majority or the bargaining agent chosen by the majority. Minority groups must acquiesce in the action of the majority and the bargaining agent they have chosen; and, just as the minority has no right to enter into separate bargaining arrangements with the employer, so it has no right to take independent action to interfere with the course of bargaining which is being carried on by the duly authorized bargaining agent chosen by the majority. The proviso to section 9... preserving to individuals or groups of employees the right to present grievances to the employer, negatives by necessary inference the right on their part to call strikes for the purpose of influencing the bargaining being carried on by the dosen representatives of all the employees.5 2 The NLRB has attempted to proclaim its fidelity to Draper3 while at the same time holding that stoppages called without the union's authorization do not subvert majority rule where their objectives coincide with those held by the exclusive representative, 4 It is with this background as precedent that the Board dealt with its first racial discrimination walkout. In Tanner Motor Livery Ltd.,' two white drivers employed by the company were active in civil rights organizations, and demanded that a black driver be hired. Subsequent to the demand, one of the drivers was fired and filed a timely grievance under the labor contract. The union first decided against processing the grievance, and a subsequent union-company panel proceeding ruled against his reinstatement. Shortly after the discharge, the second employee joined a picket line outside the establishment with a sign which bore the emblem "Jim Crow Shop." He was quickly fired.
The Trial Examiner found that both employees were discharged because of their protest against the alleged discriminatory hiring practices of the employer. He determined, however, that such practices were not an unfair labor practice under the Act. A unanimous Board reversed. Citing New Negro Alliance, ; the Board held that the workers involved had engaged in protected concerted activity within the meaning of the Act:
It is true... that not every concerted activity in furtherance of a labor dispute is protected by Section 7. However, an employer's hiring policies and practices are of vital concern to employees inasmuch as such policies and practices inherently affect terms and conditions of employment. Thus, in our opinion, the concerted activities of employees in protest of what they consider unfair hiring policies and practices are clearly within their Section 7 right "to engage in other concerted activities for the purpose of collective bargaining or other mutual aid or protection . . . .
On appeal, the Ninth Circuit remanded for the Board to consider the question of whether employees who protested discriminatory hiring practices were required to act through their collective bargaining representative where the representative had negotiated a contract with the employer. s The court said that this question, "stated another way," was "to what extent does Section 9(a) [providing for exclusive bargaining authority] limit or remove the protection afforded by Section 7?" 9 The court expressed the view that the purposes of the Act, which in large part support the principle of collective bargaining, might be undermined if the employees could resort to picket line activity in connection with "grievances" which were to be settled in a "proscribed manner," i.e. by arbitration.
The Board on remand stated that the record did not indicate whether the employees had attempted to act through their exclusive bargaining representative. 0 They found it unnecessary to decide whether the employees were filing a "grievance" under the §9(a) proviso 0 ' or whether they were attempting to bargain individually with the employer. Holding that the employees were not "acting in derogation of their established bargaining agent by seeking to eliminate what they deemed to be a morally unconscionable, if not an unlawful, condition of employment, 0 1 2 the Board stated:
[T]he Board cannot presume or conclude that, contrary to the course being urged by [the discharged employees], ... the Union knowingly would have taken the unlawful position that it would refuse to represent Negro drivers fairly if hired. Rather, we must assume that these employees were acting in accord with, and in furtherance of, the lawful position of their collective-bargaining agent. For the Board to find, therefore, that the employees' otherwise protected concerted activities herein were rendered unprotected by virtue of an existing collective-bargaining agreement between the Union and the Respondent would be offensive to public policy. 6 3 57. Tanner Motor Livery Ltd., 148 NLRB 1402 148 NLRB , 1404 148 NLRB (1964 The Board did not hold that the employer was in fact guilty of discrimination in hiring or that a violation of a civil rights law had occurred. 64 Consistent with its general refusal to examine the reasonableness of employee protests in the walkout context,c5 the Board found only that there was a reasonable basis for believing that the concern of the two workers was genuine, in the sense that it was not "grounded on contrived or flimsy evidence." 6 1 0 The evidence presented was the complete absence of black employees in the defendant's concern. Given a reasonable basis for belief, the activity was dedared to be protected within the meaning of the Act.
The Tanner decision reflects both: (1) the Board's unrealistic and rarefied approach to wildcat strikes in all contexts; and (2) its inability to articulate the unique role which racial discrimination grievances play in our collective bargaining system. The Board, with some approval from the courts, 67 assumes that if an identity between the objectives of the union and unauthorized strikers can be found or inferred, the stoppage is not subversive of the collective bargaining process and is consequently protected by the Draper rule. 8 This has led the Board to the completely erroneous conclusion that a mere disagreement about the timing of a strike, as distinguished from its substantive objectives, does not destroy the rapport between the union and the striking workers.0 But the question of timing economic action, as the Court has noted in the context of lock-outs, is critical in the strategy of both the union and the company and specifically in the union's decision to use or withhold the strike weapon. 0 If the trade union leadership believes that September is the best time to shut dowm auto companies because the model changeover imposes greater economic pressure and therefore increases the likelihood that management will settle at union terms, dissidents who choose to walk out in July are at 64 The Yale Law Journal odds with the union's objectives. This is simply one example of the Board's willingness to give the walkout protected status in defiance of the realities of industrial relations. 71 The Board's notion in Tanner that the fair employment activities and picket line conduct of the two workers were "in accord with, and in furtherance of the lawful position of their collective bargaining agent" 72 requires an even greater act of faith. It is quite clear that the union was unenthusiastic at best about the civil rights goals of the two workers. Although the Board found that the dismissal of the first worker was based upon grounds which were a "pretext" for the employer's desire to rid itself of employees who took issue with hiring policy, the union representative twice refused to vote for the worker's reinstatement. If anything, the evidence adduced in Tanner indicates that the union sympathized with the employer's position.
It may be argued that the union's hostility toward its civil rights conscious members in no way establishes its hostility to the goal of non-discrimination. It is quite possible for the union to take the most severe measures against various types of independent action such as wildcat strikes 73 and yet be in total agreement with a policy which would remedy the irritations or injustices which gave rise to the stoppage. An initial problem with this approach in Tanner, however, is the difficulty of translating this absence of hostility into the kind of accord between the parties required by the Draper rule. Unions as well as employers are responsible for much of the racial discrimination which exists in the country today. 74 There was no evidence in Tanner that the international union would back up the strikers' objectives, let alone any indication of sympathy on the part of the local. It does not seem possible that the Board could have indulged in such an unjustified inference in light of the pattern of employment discrimination that has been evidenced. 5 71. The Board refuses to regard a walkout as unprotected where the international representative's "reservation concerning the walkout appears to relate to its tactical wisdom." R. C. Can Co., 140 NLRB 588, 596 (1963 Moreover, despite the fact that the unions may discipline wildcatters and yet find them.
Black Power in the Unions
It is particularly interesting that the holding in Tanner not only sanctions a protected status for employees who did not proceed through their exclusive bargaining representative, but at the same time declares "offensive to public policy" any collective bargaining agreement negotiated by the parties which would alter this result. But if one assumes, as the Board does, that the union's position was not being undermined by the workers' independent action, the procedures outlined in the collective bargaining agreement would seem to be the appropriate forum for the resolution of the dispute. The procedure used in the case was a joint union-employer committee where both the employer charged with discrimination and an unsympathetic union voted against reinstatement. It is possible that the Board would have overcome its normal suspicions regarding grievance procedures controlled by the union and employer 7 " and found this procedure fair. One can assume, however, that the procedural unfairness involved would provide a sensible rationale for the Board's holding insofar as it relates to the relevance of the collective bargaining agreement to the dispute. 77 The record in Tanner did not reveal whether, had this procedure proven unfair to the Board, the parties could have turned to impartial arbitration. 7 As previously mentioned, arbitration has serious deftciencies for the resolution of racial grievances and, although this view appears to be at odds with that held by the NLRB, 7 0 the hollow ring selves in agreement with their objectives, this would not be true in a case like Masfro Plastics, where employer unfair labor practices are aimed at the union's existence. While logically one can separate the union's response to two separate issues (the ciuse of the stoppage and the allegedly improper conduct of the strikers), the realities of industrial relations are that the union does not so respond in the Mastro Plastics context or uhere the union officers find it politically unwise to do so. Thus, the union's refusal to vote for reinstatement of the discharged grievant in Tanner may have some bearing on what the union would do in the area of fair hiring. In any event, this fact hardly buttrw the Board's views about the union's position on this issue. 76. However, the critical question is whether "... the procedures adopted meet normal standards as to sufficiency, fairness and regularity" and whether there is "evidence of irregularity, collusion or inadequate provisions for the taking of testimony." Denver-Chicago Trucking Co., Inc., 132 NLRB 1416 NLRB , 1421 NLRB (1961 of the Board's stated faith in the rapport of the union leadership with its activist members implies that something else is at issue.
It is somewhat more likely that the Board, rather than limiting the application of arbitration to contract disputes, desired only to exclude a category of cases not covered by the negotiated agreement. In Tanner, the dispute concerned discrimination in hiring. The Board, while addressing itself to the question of whether the objectives of the union and employees were compatible, stated that it would not presume or conclude that "the Union knowingly would have taken the unlawful position that it would refuse to represent Negro drivers fairly if hired." 80 It is then possible to rationalize Tanner as a case in which the collective bargaining agreement is irrelevant to the dispute because it does not deal with the subject matter, i.c. hiring, but rather with conditions of employment after the employee is on the job. Inasmuch as the industrial unions are generally unconcerned with the hiring of employees, the contract's prohibitions against economic action would have no meaning: the quid pro quo relationship exists only between the no-strike clause and the benefits which are traditionally part of the collective bargain. Following this analysis, stoppages which protest discriminatory union hiring halls would become vulnerable because the union would be involved in the hiring process and the use of independent pressure would undermine exclusivity. 81 The problems with this approach are manifold. The no-strike clause often speaks in the most absolute language and obligates the employees to refrain from economic warfare unconditionally. The Court has stated in this context:
The collective bargaining agreement states the rights and duties of the parties. It is more than a contract; it is a generalized code to govern a myriad of cases which the draftsmen cannot wholly anticipate....
The mature labor agreement may attempt to regulate all aspects of the complicated relationship, from the most crucial to the most minute over an extended period of time. 81. See Hotel Employers Ass'n., 47 Lab. Arb. 873 (1966) . The Board, because it did not correct Trial Examiner dicta, has unwisely permitted this approach to be moved a step further, i.e., acceptance of the proposition that a walkout concerning a condition of employment not incorporated in the agreement is protected activity. Norfolk Conveyor, 159 NLRB 464, 468-69 (1966 In regard to the no-strike question, the Court further added that "in a very real sense everything that management does is subject to the agreement, for either management is prohibited or limited in the action it takes, or if not, it is protected from interference by strikes." 8 3 The Court's statements are inconsistent with the proposition that the legal status of a stoppage is determined by whether or not the issue which triggered it was dealt with by the parties at the bargaining table. Insofar as this rationale would weaken the no-strike clause in the contract, it would come as a rude surprise to most employers who have viewed the clause as a much firmer pledge. 8 4 If Tanner, despite the irrationality of its arguments, stands for the proposition that racial disputes have a unique importance in the scheme of national labor policy, it contains a holding which deserves support. Congress has, albeit through a statute which is thus far more promise than accomplishment, 5 has made clear its hostility to racial discrimination in employment. This commitment, coupled with the history of deliberate bondage and racism which has been the lot of the black worker in this country, warrants a special solicitude on the part of administrative agencies and courts. Labor stoppages arising from issues of racial discrimination should not be declared unprotected out of hand simply because they are not authorized by the union or are in defiance of the no-strike clause and peaceful procedures provided in the collective agreement. At the same time, workers and management deserve some stability in their economic affairs; the factory should not become a battlefield where economic pressure is used to settle issues unrelated to work and production. What then for the limits within which the right to strike will be protected? And what is the proper rationale to reach the laudable result inarticulately sponsored in Tanner?
The scheme of labor-management relations created by Congress is designed to deal with factors relating to employment and production. The use of authorized weapons such as the strike to achieve objectives 83. Id. at 583. 84. Moreover, insofar as racial problems are concerned, many of the industrial unions are becoming increasingly enmeshed in programs for the hiring of the "disadiantaged" such as that sponsored by the National Association The Yale Law Journal unrelated or only distantly related to these factors should not be allowed. Suppose, for example, that demands are made on General Motors, Chrysler, and Ford that they pay reparations to black workers because of what is alleged to be the involvement of these companies in this nation's subjugation of Negro workers. Such a protest seemed too generalized and unrelated to plant employment conditions-at least in terms of the particular issues with which the National Labor Relations Board normally deals 86 -to be the kind of "labor dispute" which falls within the Congressional scheme, and which consequently is entitled to the protection of Tanner or New Negro Alliance. The reparations example smacks too much of a political issue best suited for another forum.
The problem becomes considerably more difficult when one considers, for example, a stoppage by black workers aimed at making the anniversary of Martin Luther King's death a holiday. 87 This dispute, like the demand for reparations, has its genesis in a situation which is not directly related to the employer-employee relationship at a particular establishment. At the same time, however, the desired resulta new holiday-is, unlike reparations, quite commonly a subject of collective bargaining. Furthermore, this particular demand, involving the commemoration of a revered civil rights leader, is, at least sym. bolically speaking, enmeshed in the protest against discriminatory hiring practices. This aspect of the example argues for classifying it with those disputes involving demands to revise seniority systems 8 or to upgrade black workers, both of which are clearly within the rubric "labor dispute."
Even where racial disputes are clearly related to the employer. employee relationship, not all walkouts should be protected. One factor to be considered is the importance of the economic issues involved to those who have negotiated the collective agreement. In some cases 86. In determining whether a particular subject matter is a condition of employment within the meaning of the National Labor Relations Act for duty to bargain purposes, the Supreme Court attempts to discern whether unions and employers normally deal with the subject at the bargaining this should preclude the protection of those who would disrupt implementation of the agreement. In regard to the holiday hypothetical, for example, it must be said that the negotiation of holidays involves considerations which, because of their cost, are extremely important to the employer. Holiday benefits, unlike such costs as retraining hard core unemployed, recur year after year. Before entering into an agreement providing for more of such benefits, the average employer weighs carefully the cost of the concession and may successfully attempt to recapture some of these losses by gaining union concessions in other areas or by making use of technological innovations which save labor costs.
The governing consideration in determining whether to protect walkouts over these kinds of disputes is one of contractual obligation and not whether the stoppage can be properly characterized as a labor dispute. To give legal protection to economic pressure which upsets such basic expectations would interfere too severely with the foundations upon which collective bargaining is predicated. Moreover, any number of groups might persuasively argue that special holiday adjustments should be made in their case also.6 9 Here the balance must be resolved in favor of the employer who has bargained in good faith with the workers' representatives-who presumably have resolved differences among employees through internal union debate.
The importance of other areas of dispute may vary from industry to industry. Retraining unemployed blacks, for example, may be a small expense in an industry where job skills are relatively similar and uncomplicated. Consequently, such a demand would not greatly endanger the contract which had been negotiated between management and the union. In the steel industry, however, such a program might require massive expenditures and probably some loss of production; consequently, where the union and management have made a good faith effort to integrate black workers into the better paying jobs, a dispute arising from this demand should be treated similarly to one arising from the demand for a new holiday. Disputes arising from a discriminatory hiring system will probably not interfere with the economic assumptions upon which collective agreements are based. The overriding theme in all of these cases is the same: a consideration of the walkout's compatibility with the industrial relations system's fundamental assumptions as well as a requirement of a conscious, good faith exploration of the issue in dispute by the parties at the bargaining table.
The expectations of management and labor in regard to the contract which they have negotiated must be balanced against the discriminatory effect which the contract has on black workers. (The Martin Luther King holiday issue, for example, does not involve discrimination as such.) Where the discrimination involved is illegal under Title VII or another public law, there is no question that a stoppage resulting from that discrimination should be protected despite the reliance of union and management. 0 The more difficult problem is posed by the reference in Tanner to "unconscionable" discrimination of the kind necessarily alleged in the holiday dispute example as well as the seniority system which is not unlawful but adversely affects the job security of black workers. Such problems are likely to arise from pro. grams involving the hiring of hard core unemployed since the job tenure of blacks employed in such programs-without adequate seniority credits-is threatened by layoffs. Another possibility is a stoppage aimed at obtaining the company's consent to an "inverse" seniority system, such as that which the United Auto Workers recently supported. 0 ' Such a system would allow whites with greater seniority to opt for layoffs with supplemental unemployment compensation. Here, neither law nor arbitration will protect the black worker against the inherently adverse impact of a "last to be hired, first to be fired" policy. It seems unfair to ask black workers to compete under such rules, which apply equally to blacks and whites, where the inability of blacks to compete has been caused by previous unequal rules. 0 2 Thus, in the absence of a good faith effort by the parties to the bargaining relationship to mitigate the undesirable affects of the system, the stop. page should be viewed as protected.
90.
See the discussion of Mastro Plastics v. NLRB, pp. 69-70 infra, concerning the protected nature of the stoppage in defiance of a no-strike clause where the stoppage protests unlawful conduct. An even more formidable problem arises in the case of disputes protesting disciplinary action taken because of absenteeism and poor work habits. 93 While such factors as inferior housing, education, and family environment argue for a dual standard in these cases, it is extremely difficult to sanction such a walkout where it seems to alter the uniform application of regulations which have a bona fide economic justification. One factor which must be considered here is the ability of the Board to make the distinctions necessary to decide cases of unconscionability. It is ill-suited by way of tradition and expertise to second guess the judgment of the parties in this critical area.' The solution would be for the Board to stay out of this quagmire of bitter conflict and resentment, although in some cases the unsympathetic nature of union and management reactions may require it to act.
See Auto Workers Proposal for Inverted
In terms of the relationship between black dissidents and exclusive bargaining agents, the Board's approach to both Draper and Tanner has it all backwards. In cases involving walkouts which arise from discrimination or unconscionable practices, the Board should not strain to discover a rapport between the union and the workers, for in most cases no such rapport exists in fact. Rather, such walkouts should be presumed to be protected under Section 7 of the National Labor Relations Act because they are disruptive of the role played by the exclusive representative. If the union behaves properly in such cases, it is the agent through which conflicts should properly emerge. Where the activities of the unions are so unresponsive as to require blacks to act on their own, the necessity of ending discrimination requires that they be protected. If, on the other hand, a union is in accord with the workers on the racial issue and would support the protest, the conduct of the black employees should be unprotected. In such circumstances, there is no justification for bypassing the exclusive representative. The question to be answered, of course, is how to determine the nature of the union's policy.
The past few years have shown that unions hardly have "clean hands" in matters relating to discrimination. Consequently, the party which attempts to establish the union's good faith should have to over-93. "Some unions have been willing to negotiate spedal probationary arrangements to apply to their companies' hard-core employment programs. But this has been far from universal." Wallen, Industrial Relations Problems of Employing the Disadvantaged, Paper delivered at 22nd -Annual Meeting of National Academy of Arbitrators, Jan. 
(1952).
The Yale Law Journal come the presumption that labor has behaved poorly. In addition to an examination of the union's response to the issue in the particular case before the Board, evidence of good faith would require a showing of some kind of affirmative effort on the part of the union at both the international and local levels to resolve race issues amongst its membership. The establishment of a civil rights department devoted exclusively to the problems of the black worker is not enough. A prerequisite for such proof should be the integration of leadership positions inside the union at both the international and local level, or in its absence, a bona fide effort by the leadership to achieve this result. This aspect of good faith is particularly significant where blacks constitute a large percentage of the union's membership. The leadership's activities are crucial since, despite protestations about the democratic nature of unions," it is normally the "slate" sponsored by the leadership, on either a formal or informal basis, which is all-important in the electoral process.
To render the black protest unprotected where the evidence reflects an effort at racial justice seems more sensible than the analysis adopted by the Board which rewards the strikers when the union is purported to have acted properly. Unlike the Board's views as expressed in Tanner, it does not presume good faith by the unions, and does give the Board a means of judging those cases which involve unconscionable as opposed to illegal conduct. Such cases, posed as discharge and discipline issues, often arise from black workers' refusal to tolerate what they regard as poor or unsafe working conditions. 0 Rather than judge the nature of the conditions, the Board can judge the motives of the union and allow the unions to decide the substantive issues. Again, the union's failure to show that it had exerted all reasonable efforts to integrate leadership positions would be fatal to any effort to undermine the employee's protected status.
As stated above, the Congressional scheme for maintaining peace between labor and management has revolved around the idea of a quid pro quo relationship between the right to arbitration and the no-strike pledge. Changes should be made in arbitration to make this 180 NLRB 1208 180 NLRB (1961 . If the work is "highly unpleasant" rather than "abnormally dangerous" the walkout is unprotected. Curtis Mathes Mfg. Co., 145 NLRB 473 (1963) .
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Black Power in the Unions tool more applicable to racial disputes: the minimum to be imposed on the union and management in the handling of such grievances is a right of third party intervention for the racial minority group. z Such third party procedures, or trilateral arbitration where a civil rights agreement is involved, 9 8 would provide a type of "standing" which would be of special value in those cases involving what black workers believe are inferior working conditions.
The justification for these changes may be found in the Supreme Court's clarion call for "judicial inventiveness," in Textile Vorhers Union v. Lincoln Mills. 9 The decision held that judicially created arbitral remedies might be devised in the light of guidelines from federal labor law. Third party representation is certainly not too much of a burden for unions and managements to bear under the agreement. On the contrary, unless there is a contract or agreement negotiated by a civil rights organization or an agency such as the Equal Employment Opportunity Commission, which the arbitrator is given the authority to construe, intervention does not provide much more than a minimal due process protection.
Enforcement of a no-strike pledge should be dependent on the parties' acceptance of the procedures described above. Where no changes are made in the essential concept of two-party arbitration, the no-strike clause should not be allowed to hinder attempts to alter unconscionable practices. Where, however, unlawful discrimination has been practiced by unions or employers, adoption of the procedures in toto ought not to exculpate the parties from the obligation to reinstate with back pay in the event of a walkout. Mastro Plastics, where the employers' unfair labor practices in effect exonerated the violation of a broad no-strike ban, provides the analogue for such a policy.1 0 0 While the Board has limited the Mastro Plastics doctrine to "major" unfair labor practices, public policy considerations argue against a similar limitation of the rule in regard to racial disputes. If-as it was in Mastro Plastics-the goal of industrial peace can be so substantially It points out what the parties may or may not do in certain situations. Other problems will lie in the penumbra of expressed statutory mandates. Some will lack express statutory sanction but will be solved by looking at the policy of the legislation and fashioning a remedy that will effectuate that policy. The range of judicial inventiveness will be determined by the nature of the problem. The Yale Law Journal qualified when the union's existence is at stake, surely the federal policy against discrimination should protect this kind of walkout. The latter policy is even more fundamental to our country than the protection of collective bargaining.
If the Board can determine that actions by a union violate the law, the no-strike pledge should clearly be of no consequence. Such a conclusion need not await the decision of the Equal Employment Opportunity Commission or the courts, for the Board is experienced in making determinations in this area. 101 Where no changes are made in the arbitration procedure, the same policy should hold, but where the parties accept third party intervention, the strikers' case should become considerably more difficult. Far more should be required than the Tanner standard that they have a "reasonable basis for believing that discrimination exists." In short, the requirement of the Mastro Plastics rationale where arbitration procedure has been revised is that the practices must offend the law itself.' 0 2 In light of the havoc caused by labor stoppages, this does not seem to be an unreasonable requirement.
These procedures and policies also provide a means of protection for the non-discriminatory employer who is faced with an unfair union. In such cases, the employer can claim with some justice that it is unfair to hinge the protected status of a dispute on the good faith of the union and particularly its failure to establish an integrated leadership. Management, which suffers substantial harm from such stoppages, cannot use its influence to effectively prevent such walkouts. This, of course, is precisely the position in which the employer now finds himself when the Board, as it often does, plunges into internal union machinations in a futile quest to discover whether or not the striking workers are acting in derogation of their exclusive bargaining agent.1 03 When faced with a recalcitrant union and conditions which could lead 
Black Power in the Unions to a protected stoppage, the employer can-after bargaining-unilaterally institute appropriate changes. 10 4 Where there is a reasonable basis for believing that working conditions meet the Tanner discrimination standard, the union should be held to have bargained in bad faith under the Act. 0 5 The Board should then use its authority to proceed into federal court and obtain an injunction against a strike by the union. 1 0 6 Any other result would penalize the employer who attempts to eliminate discriminatory conditions. Finally, it is interesting to note that many of the racial wildcat strikes to date have arisen out of tensions between black workers and white foremen and demands that more black foremen be hired. 10 7 While a walkout protesting management's selection of foremen is a protected activity under certain circumstances, 0 8 the employer is not required to 104. NLRB v. Crompton-Highland Mills, Inc., 337 U.S. 217 (19.19). Here, however, since a finding would be made that the working conditions which the employer sought to eliminate are unconscionable or unlawful, presumably, there would be no duty to bargain to the 107. See note 5 supra. 108. The cases do not appear to show any instance of wildcat activity. Concerted activity short of work stoppage is protected; Colson Corp. v. NLRB, 347 F.2d 128 (Sth Cir. 1965 ) (walkout protest mas held protected, but the position of "lead man," the eye of the dispute, was found to be a non-supervisory position); NLRB v. Guernsey-Muskingum Electric Co-op, Inc., 285 F.2d 8 (6th Cir. 1960) (presenting a grievance over appointment of operations manager's son-in-law as foreman, causing increased work burdens due to the man's inexperience); NLRB v. Phoenix Mutual Life Ins. Co., 167 F.2d 983 (7th Cir. 19-18), cert. denied, 335 U.S. 845 (1948) (protesting a letter recommending promotion of asistant cashier to cashier, whose function had a material effect on tie earnings of the salesmen, was also held protected). Similarly, a walkout in protest of assigning an underexperienced helper is also protected concerted activity. passing that the 7th Circuit in writing what became the leading authority, cited no authority or statutory provision to support their assertion-whether or not any were available to them. A comment to the effect that selection of foremen is exclusively the prerogative of bargain with the union on this issue; appointments may be made unilaterally. Accordingly, employers are relatively unlikely to be presented here with the quandary which exists in other types of racial issues.
II. The Lawfulness of Picketing
A. Picketing as an Unfair Labor Practice
In 1947 and 1959 Congress amended the National Labor Relations Act to immunize employers dealing with an exclusive bargaining representative from economic pressure by another "labor organization" to deal with it. Specifically, Congress stated in Section 8(b)(4)(C) that it was an unfair labor practice to exert such pressure where "an object" is "forcing or requiring any employer to recognize or bargain with a particular labor organization as the representative of his employees if another labor organization has been certified as the representative of such employees under the provisions of Section 9 .... -10 In response to the same problem in cases where the employer dealt with a lawfully recognized union which had not been certified under the Act, Congress, in 1959, enacted Section 8(b)(7)(A). The section provides that it is unlawful to picket or threaten to picket where "an object" of the action is recognition or commencement of bargaining with a "labor organization," or the acceptance of the labor organization as the collective bargaining representative where "the employer has lawfully recognized in accordance with this Act any other labor organization and a question concerning representation may not appropriately be raised under Section 9(c) of this Act." 0 One can readily appreciate that the above-quoted provisions are at odds with some disruptive tactics employed by parties outside the employer-exclusive representative relationship. Thus under some circumstances, the picketing which is part and parcel of the walkout over discrimination issues may be an unfair labor practice under the Act.' Preliminarily, however, two significant prerequisites are required to trigger either Section 8(b)(4)(C) or 8(b) (7) 
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Black Power in the Unions "labor organization" which is attempting to disrupt the relationship; and (2) the unlawful objective of recognition or bargaining.
To what extent is the term "labor organization" as used in the Act 1 : ' applicable to committees of black workers and civil rights organizations which intervene on behalf of minority group employees and their allies? To date, the term "labor organization" has been given an expansive interpretation. In NLRB v. Cabot Carbon Co.,'' 3 the Court held that Congress intended the term to include those groups which merely "deal" with the employer as well as the more traditional union structure which bargains collectively as a majority representative. '' 4 This, however, does not meet the question of whether a "group of employees" allowed to present grievances to the employer for adjustment under the proviso clause of Section 9(a) could "deal" with an employer in regard to some issues despite the exclusive representative. And, of course, the question remains whether a "group of employees" specifically constituted to deal with problems of racial discrimination might possess a different legal status than other groups. It does seem quite clear that the thrust of Cabot Carbon argues for the inclusion of a good number of black workers' organizations and groups like the NAACP and the Urban League, when they become involved in disputes over employment conditions.
Even if a labor organization is involved in the economic pressure and picketing, evidence of an unlawful "object" must still be presented to enjoin the action under the amendments. Prior to the adoption of the 1959 amendments, the Board held the view that picketing by an outside labor organization was equated with picketing for an unlawful object, i.e., recognition or bargaining. 11 5 This approach was attacked by Professor Cox," 0 and, in Ford Fanelli Sales, 1' 7 the Board specifically overruled its prior holding that a "strike or picketing by a union to obtain reinstatement of a discharged employee 'necessarily' is to compel recognition or bargaining on such matters .... "1 Adopting a factoriented test, the Board stated:
112. "The term 'labor organization' means any organization of any kind, or any agency or employee representation committee or plan, in which employees participate and which exists for the purpose, in whole or in part, of dealing with employers concerning grievances, labor disputes, wages, rates of pay, hours of employment, or conditions of work." 29 U.S.C. § 152(5) (1964 The Ford Fanelli doctrine brings into play the same considerations which prompted the Fourth Circuit to declare wildcat strikes unprotected in Draper. To sanction this use of economic pressure is to permit some kind of contact and, perhaps, negotiation between the pickets and the employer-at least when both are ready for accomodation. In the much publicized arbitration award in Hotel Employers Association, 12 0 the arbitrator concluded that negotiations and an agreement between a civil rights organization and an unionized employer were unlawful under Section 9. 1 The civil rights agreement was inconsistent with the labor contract and entered into outside the exclusive bargaining representative's presence; thus, the award would appear to be correct on that score.
It is by no means clear, however, that it would be unlawful for an employer to deal with a civil rights organization or a black workers' committee so long as the union was involved in any negotiations and settlement entered into by management. In the Tanner1 22 context of hiring disputes and industrial unions, the bargaining agent's presence might not be necessary so long as nothing agreed upon was inconsistent with the collective agreement itself. Certainly, in vacuo, the civil rights group is a less disruptive element in the exclusive bargaining framework than a rival union which, by definition, seeks to oust the incumbent union. 123 The same is not necessarily true of an organization concerned with the special problems of black workers.
One circuit court has also applied a strict test in determining what constitutes bargaining. In National Packing Co., Inc.," 158 NLRB 1680 158 NLRB (1966 , enforcement denied, and order set aside, 377 F.2d 800 NLRB had to decide whether employees whose strike over dangerous working conditions, subsequent to a union's defeat in Board-conducted elections, had been enjoined were entitled to reinstatement and back pay. The Board initially held for the dismissed workers because the employer had engaged in unfair labor practices.5 The Tenth Circuit remanded the case to the Board, questioning whether the picketing by the workers violated Section 8(b)(7)(B). 0 If, the opinion reasons, the employees had in fact violated the above noted provision through unlawful picketing, "they should not be able to use the Act to compel reinstatement after the discharge which followed the picketing." --Despite the fact that the strikers had indicated a desire for "something in writing," the Board found on remand that the picketing had not been for an unlawful object, i.e. the establishment of a "bargaining" relationship:
We do not view this as an attempt to establish a continuing relationship, but only as an attempt to bind the Respondent to its promises. To accomplish this might have required discussions to the extent necessary to resolve the issues in dispute. This is not to be equated, however, with an attempt to negotiate an overall formal collective-bargaining agreement covering wages, hours, and working conditions. : * We have held that Section 8(b)(7)(B) does not preclude picketing to protest an employer's unfair labor practices. We find that Section 8(b)(7)(B) does not preclude employees from protestin by a peaceful walkout and picketing, their employer's broken promises. To read Section 8(b)(7)(B) as precluding such action would place employees under due pressure to vote for a union in an election or lose the right for a year thereafter to engage in a concerted protest against any action taken by their employer, however unfair or disadvantageous to the employees. 128 When the case returned to the Tenth Circuit, the court decided that a finding of an unlawful object as far as bargaining is concerned could not be avoided by the Board's holding that there was no attempt to establish a continuing relationship. "The statute refers to bargaining -not to bargaining for any period of time."'- ' This holding, however, is simply wrong. There is a fundamental (19th Cir. 1967 difference between a full-fledged collective bargaining relationship and the adjustment of particular grievances, even when the adjustment is formalized in writing as a "contract." Section 9(a) itself recognizes this difference by permitting a degree of individual or group adjustment of grievances in the teeth of the exclusive representative concept. The Board's recent decision in Moss-American, Incuo is the first application of the 8(b)(4) and 8(b)(7) provisions to a racial dispute. There, the company rejected a request by the NAACP-acting as a representative of the members of the Local-to cease forwarding dues and assessments to the international union (the exclusive bargaining representative) under the checkoff provision until written permission has been obtained from each member of the Local. The production and maintenance employees then struck, shutting down the plant. The leaders of the employees' group, which included the officers of the Local, stated that they did not consider the contract signed by the international union to be binding and in effect. The Trial Examiner stated that since the employees in the plant were "predominantly Negro, it seems natural and fitting that the Local's officers sought the counsel and assistance of the local head of the NAACP."1 3 1 The Board agreed with the Trial Examiner that the Local was not operating as a distinct entity but could constitute a "labor organization" within the meaning of Section 2(5) of the Act. Since the Local was "not seeking to be recognized or bargained with apart from the certified representative," the Board did not consider their conduct to violate Sections 8(b)(4)(C) or 8(b)(7)(A). One of the demands made by the Local, however, was "for a contract." This, coupled with the NAACP's letter concerning dues authorizations, brings the case perilously close to the kind of activity which is prohibited by the statute. The statute does not tolerate economic pressure which attempts to circumvent the NLRA election procedures pursuant to which the majority representatives are chosen. Moss-American aside, it is clearly inconsistent with Ford Fanelli to say that, in the absence of a finding that the exclusive representative has engaged in unlawful racial discrimination, 133 the local black workers' 180. 178 NLRB No. 80, 72 LRRM 1078 . The trial examiner's decision appears in Cases 14-CP-110 and 14-CE-500 (TXD-780-68, Dec. 31, 1968) .
131. Trial Examiner's Decision at 8. 132. 72 LRRM at 1080. 138. Presumably, § 8(b)(4) and (7) cannot be used as a shield by parties that discriminate, any more than § 9. Hughes Tool Co., 147 NLRB 1573 (1964); Pioneer Bus Co., 140 NLRB 54 (1962) . Cf. Hughes Tool Co., 104 NLRB 318 (1953). In the absence of racial dicrlmlna. tion, collective bargaining relationship is preserved by the Board through § 9. Sec Leonard Wholesale Meats, Inc., 186 NLRB 1000 186 NLRB (1962 . Vol. 79: 46, 1969 Black Power in the Unions committee or organization which seeks to oust the international or local union will not violate Sections 8(b)(4)(C) and 8(b)(7)(A).
The Trial Examiner in Moss-Atmerican commented in his decision: "The record shows that the great majority of the Company's production and maintenance employees are black; the regional director of the International and his assistants are white men." 1 4 All too often the heart of current tensions between unions and the black rank-andfile may be found in the insensitivity of white leadership to poor or unsafe working conditions which affect black workers. The solution to this problem demands, as a first step, the development of black leadership at the local and international levels. This requirement suggests that the proper policy for the Board is to apply Sections 8(b)(4)(C) and 8(b)(7)(A) only in instances where there is an outright conflict concerning the continuing exclusive status of the majority representative. Economic pressure may be one of the few viable means by which the unions can be impelled to share elected leadership positions with Negro workers and to involve themselves in the problems of the newly hired "disadvantaged" worker. Although I am somewhat skeptical about the long range usefulness of the "black union" trend, 1 35 one must recognize that if the walkouts and pickets do not succeed in their legitimate objectives, black workers may well seek another representative not patt of the traditional union structure or reject trade unionism altogether.
B. Constitutional Problems in Race-Related Picketing
Quite apart from the question of the legal status of picketing by black workers under the national labor laws, state or federal courts may be persuaded to issue injunctions against such picketing on other grounds. Little imagination is needed to realize that such proceedings will raise constitutional problems, although the resolution of the first amendment issues presented by the situations likely to arise are by no means clear.
In in proportion to Negro patronage was unlawful and could be enjoined. The majority of the California Supreme Court had upheld a contempt citation on the theory that the picketing had as its unlawful objective the creation of a "closed Negro shop" which was a "specific unlawful purpose" regardless of whether the employer was in fact engaging in racial discrimination.'" 3 Judge Traynor's dissent, however, remains a very persuasive argument for the legality of economic pressure by racial groups to achieve equality in employment opportunities:
Those racial groups against whom discrimination is practiced may seek economic equality either by demanding that hiring be done without reference to race or color, or by demanding a certain number of jobs for members of their group. The majority opinion holds that economic equality cannot be sought by the second method if picketing is adopted as the means of attaining that objective. In the absence of a statute protecting them from discrimination it is not unreasonable for Negroes to seek economic equality by asking those in sympathy with their aims to help them secure jobs that may be opened to them by the enlistment of such aid. In their struggle for equality the only effective economic weapon Negroes have is the purchasing power they are able to mobilize to induce employers to open jobs to them.... There are so few neighborhoods where Negroes can make effective appeals against discrimination that they may reasonably regard the seeking of jobs in neighborhoods where their appeal may be effective the only practical means of combating discrimination against them. In arbitrating the conflicting interests of different groups in society courts should not impose ideal standards on one side when they are powerless to impose similar standards upon the other. Only a clear danger to the community would justify judicial rules that restrict the peaceful mobilization of a group's economic power to secure economic equality .... There is no reality in the reasoning that those who seek to secure jobs where they have an opportunity to enlist public support on their behalf are thereby seeking illegal discrimination in their favor, for the fact remains that everywhere they turn for jobs they are likely to encounter the barrier of discrimination. 13 Mr. Justice Frankfurter, for a unanimous Court, 139 stated that California's affirmative response to the problems of racial discrimination 40 was "relevant" to the California Supreme Court's judgment that quotas were inconsistent with that state's public policy, and that 
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Black Power in the Unions picketing might exacerbate community tensions and conflicts. He also reiterated that picketing is a "mode of communication," something "more and different" than free speech itself:
Publication in a newspaper, or by distribution of circulars, may convey the same information or make the same charge as do those patrolling a picket line. But the very purpose of a picket line is to exert influences, and it produces consequences different from other modes of communication. Loyalties and responses evoked and exacted by picket lines are unlike those flowing from appeals by printed words.' 41 The unlawful purpose test, as used by the Court in picketing cases, is not unique to Hughes. The Court had proclaimed picketing to be a form of first amendment speech in Thornhill v. Alabama. 42 The doctrine was soon qualified, however, in Giboney v. Empire Storage 6 Ice, 43 which held that picketing with a purpose to violate state antitrust law could be constitutionally enjoined. Under the steady rein of Justice Frankfurter, the Court began to defer to the state's judgment concerning the conflict between picketing and public policy, usually resolving the matter in favor of the latter. 44 This trend eventually prompted Mr. Justice Douglas to remark in one dissent that the retreat from the principles articulated in Thornhill had blossomed into a "formal surrender."' 4 5
However, the first amendment protection afforded picketing seems to have revived a bit in recent years. The Yale Law Journal Vol. 79: 46, 1969 Even assuming that state court jurisdiction over cases like Hughes is not preempted because it is arguably protected or prohibited activity under the National Labor Relations Act, 1 40 Hughes' rationale is open to considerable attack. One argument rests upon the emphasis in Giboney that the union's "sole" and "immediate" object was an unlawful one. 15 0 Assuming for the moment that the aims of the picketing can be characterized as unlawful, one wonders whether picketing against what is believed to be a discriminatory employment policy, and demanding a "proportional hiring" remedy, can be said to be concerned with the remedy alone.' 1 5 Certainly, the protest has a broader focus than the quota issue.
149. In addition to the problems of protected activity under Tanner, even stranger picketing of the Hughes type might raise Section 8(b)(4) and 8(b)(7) problems under the Act. Therefore, absent violence or a threat to order, it would appear as though a substantial portion of racial discrimination walkout and picketing cases are preempted under the Inasmuch as the Board has assumed jurisdiction in Tanner over walkouts protesting "unlawful" discrimination, it is even arguable that the state courts are thereby deprived of enjoining picketing with an object which they i.e. the state courts, regard as unlawful, as was the case in Hughes. If state jurisdiction is preempted, it would appear that state court injunctions could be properly defied if there is an attempt to challenge tho Injunc- W. 4319 (1968) . If an injunction against a civil rights organization, black workers' committee, or individual strikers is granted upon a violation of the labor contract, i.e., the no-strike clause, the suit could be removed to federal court on the ground that the court would have "original jurisdiction" of the subject matter. Avco Corp. v Colorado Anti-Discrimination Commn v. Continental Airlines Inc., 372 US. 714 (1963) , and, indeed, the statutory scheme of Title VII of the Civil Rights of 1961, encourage the state to exercise jurisdiction. But, in light of the above-noted considerations, it Is doubtful that most picketing against racial discrimination in employment is properly within state court jurisdiction.
150. 336 U.S. 490, 492 (1949) . 151. See Rosen, supra, note 136.
If this point needs emphasis it is to be found in New Negro Alliance, 1 5 2 where the Court in a similar fact situation made it clear that picketing against racial discrimination in employment is entitled to even more protective scope than is labor union picketing. Of course, that decision was handed down two years before the Court's clear statement in Thornhill that picketing enjoys first amendment protection. But, despite the willingness of state courts to enjoin similar kinds of picketing,' 5 3 the fact of the matter is that supreme federal law'54 as reflected in Title VII and the National Labor Relations Act is not clearly hostile to the quota-let alone the fixing of numbers of minority group workers to be employed in the trade. Even assuming that Title VII forbids the Equal Employment Opportunity Commission from remedying unlawful employment practices through such means, the Office of Federal Contract Compliance is not similarly restrained. 1 1 5
